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BEFORE THE HON'BLE NATIONAL GREEN 
-|RIBI.JNAL

PRINCIPAL BENCH, NEW DELI{I

Appeal No. 1212025

IN THE MATTER OF:

M/s. Hotel Akansha Anand Plaza

Versus

Uttarakhand Pollution Control Board

lcall

Respondent

of D da ut4 ea
Res

ently as Member S . ljtta hand
S/o Shr. M.B Dhakate pres

Poll on

Deponent

I, the above-named deponent does hereby solemnly affirm and state on

oath as under: -

That the deponent is presently posted as the Member Secretary'

Uttarakhand Pollution control Borad and is competent to sign and

file the instant affidavit on behalf of respondent and as such [e is

well acquainted with the facts and circumstances of the case'

That the deponent has gone through the contents of the above-

noted Appeal (hereinafter referred to as 'the said appeal') alotrg

withtheannexuresandaffidavitfiledbytheappellantandhas
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fully understood the contents thereof and is in a position to reply

to the same.

C That before giving para-wise reply it is necessary to bring cefiair1

facts before this Hon'ble Tribunal'

BRIEF FACTS

D That this Hon'ble Tribunal vide order dated 26'07 '2023 passed in in

original Application No. 35312022, Kartik Sharma vs' State of

uttarakhand was pleased to direct the respondent as under: -

(a

3. The State PCB has not taken action against units/hotels which

are in operation without ony consent andfurther State PCB has not

taken any steps against the past violation'

4. Accordingly, we direct the state PcB to take necessory action

against the units/hotels which have no valid consent and Jurther to

take action against the past violation " "" "

In this connection, it is pertinent to clariff that Show cause Notice

dated 09.05.20 23 wasalready issued to 106 hotels and therealter the

environmental compensation was also imposed. copy o1' Show

cause Directions dated g.5.zoz3 being marked and filed as

. I to this affidavit.
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F That the matter Original Application No' 353/2022'Kartik Sharma

vs. State of Uttarakhand was again listed on 29 '07 '2024 and on the

said date, this Hon'ble Tribunal was pleased to direct as under: -

4. The Member Secretary, UKPCB present in person has suhmitted

that the hotels which were violating the norms have been intposed

the EC from the date of issuance of show cause notice' These

violations also cover the non-existing dual piping syslent and

operation without CTO' Hence' action of imposition oJ'liC wcts

required to be taken with effect from the date of violation' Member

Secretary, (IKPCB has assured that in respect ofeach violator' ruttt'

the date ofviolationwill be ascertained and the action v'ill be taken'

G That in compliance with the order dated 29.01 '2024, passed b1', this

Hon'ble Tribunal in Original Application No' 353/2022' Kartik

avs.StateofUttarakhand,ameetingwasconductcdon

0.2024to reassess the environmental compensation previously'

osed on hotels in Mussoorie' In the said meeting' it came to light

decision of imposing environmental compensation w'e'f'
that a

21.12.2019 has already been taken by the Uttarakhand Polltrtiorr

Control Board, in its 23'd meeting and therefore' it was decided that

the first day of violation shall be considered 21 J22019 for those

hotels which were operating without consent as on 21 '12'2019'

Apan from this, in the said meeting it was also decided that thc
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H

environmental compensation shall be imposed on such hotels l'ron-r

Zl.]Z.ZO19 or from the date of their operation, whichever is higher'

In this connection, copy of minutes of meeting dated 15'10'2024

along with the chart of reassessment of environmental

compensation against hotels are collectively being marked and filcd

as Annexu re No. 2 to this affidavit'

Earlier the environmental compensation Rs. 1,84,500/- was

imposed from date of show cause direction (i'e' 09'05'2023) to date

of compliance (i.e.30.07.2023) for 82 days which is deposited by

proponent.Thatsincethedateofstartofappellanthotelis

0l.1l.2o2Zanddateofcomplianceis3o.o7.2023,therefore,

environmental compensation has been imposed for 271 days and

reassessed as under: -

Total no. of daY of violation: 27 |

EC rate: 2250

PreviouslY imPosed EC : 1,84'500/-

EC after reassessment: 4,25,2501'

EREPLY:

That the contents of Paragraph No. I and 2 of the said appeal do

P
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Total EC: 271 x 2250 : 6,09,7 501-
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aJ That the contents of Paragraph No. 3 of the said appeal are admitted

only in so far as they are a matter of record. However, it is pertiner-rt

to mention that the impugned notice/order dated 08'l I '2024 wcre

issued in strict compliance with the directions issued by this Hon'ble

Tribunal vide order dated 29.07.2024 passed in OA No' 3 5312022'

Kartik Sharma vs. State of Uttarakhand. As per the order of this

Hon'ble Tribunal, the UKPCB reassessed and imposed

environmental compensation from the date of actual violation rather

than from the date of show cause notice. Furthermore' earlier Show

Cause Notice dated 09.05 .2023 was issued to the Appellant under

Section 33A of the Water (Prevention & Control of Pollution) Act

and Section 31A of the Air (Prevention & Control of Pollution) Act

which covered the underlying violations - operation withor"rt valid

consent and non-compliance with the environmental norm' The

reassessment merely involves recalculating the quantunr tlf

compensation for the same violations based on revised parametcrs

aS directed by this Hon,ble Tribunal. The essential nature of

'violations remained unchanged' Section 33A of the Water Act

empowers the Board to issue directions in exercising its powers and

performingitsfunctions.Thisprovisionrequiresthatreasonable

opportunitybegivenbeforeissuingdirections,whichwaslulfillcd

through the original show cause notice'
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REPLY OF FACTS

That the contents of Paragraph No' I of the said appeal are admitted

only in so far as they are a matter of record' However' it is pcrtinent

to mention that the impugned notices/orders dated 08' l I '2024 is just

and fair and in accordance with the directions issued by this Ilon'ble

Tribunalvide order dated2g'07'2024 passed in OA No' 35312022'

therefore deserves to be uPheld'

That the contents of Paragraph No. 2 of the said appeal are

admitted only in so far as they are a matter of record'

That the contents of Paragraph No. 3 of the said appeal are wrol'lg

and hence denied. It is pertinent to mention that initial Shorv

Cause Notice dated 09'05'2023 provided the Appellant an

opportunity to present its case' The subsequent reassessnrent of

environmental compensation was done pursuant to thc spee ilic

directions of this Hon'ble Tribunal' which had been deliberating

this matter with the full participation of all stakeholders since

May 2022.The requirements of natural justice are contextual and

flexible. when a violation is persistent and clearly establislicd'

and when a statutory authority reassesses' compensation based on

the tribunal,s directions, the rigors of natural justice stand

satisfiedwiththeinitialnoticeandopportunitytorespond.

That the contents of Paragraph No' 4 of the said appeal are

admitted only in so far as they are a matter of record'
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5 That the contents of Paragraph No' 5 of the said appeal are not

admitted as stated. All insinuation directed against the respondcnt

is vehementlY denied. lt

environmental comPensation

is pertinent to mentioll that

has been imPosed against the

8

9

5-1.

10.

appellant for violation of environmental norms' theretbre' the

appellants cannot take plea of being small industries they

succumbed to the pressure of the authority'

That the contents ofParagraph No' 6 and 7 ofthe said appeal are

admitted only in so far as they are a matter of record

That the contents of Paragraph No' 8 of the said appeal are admitted

only in so far as they are a matter of record' However' it is reitcratcd

that environmental compensation has been imposed lor past

violations on the part ofthe appellant hotel'

That the contents ofParagraph No. 8 and 9 ofthe said appeal arc

admitted only in so far as they are a matter of record' Anything

contrary thereto is vehemently denied'

That the contents of Paragraph No. l0 of the said appeal do not

call for anY rePlY.

ThatthecontentsofParagraphNo.llofthesaidappealare

wrong false and are vehemently denied' It is pertinent to nretrtiotl

that impugned order/notice dated 08'11 '2024 was issued in strict

compliance with the directions issued by this IIon'ble 'lribunal

vide order dated 29.01 '2024 passed in OA No' 35312022' Kartik

Sharma vs. State of Uttarakhand' Further' initial Shorv Catrsc

Notice dated 09.05.2023 provided the Appellant an oppt'rrtunit;
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to present its case. The subsequent reassessment ofenvironmcntal

compensation was done pursuant to the specific directions olthis

Hon,ble Tribunal, which had been deliberating this mattcr witl.r

the full participation of all stakeholders since May 2022' 
-the

requirements of natural justice are contextual and flexible' Wherr

a violation is persistent and clearly established' and rvhen a

statutory authority reassesses, compensation based on thc

tribunal's directions, the rigors of natural justice stand satisfied

with the initial notice and opportunity to respond'

That in reply of the contents of Paragraph No' 12 of thc said

appeal it is reiterated that impugned order/notice datcd

08.11.2024 was issued in strict compliance with the directions

issued by this Hon'ble Tribunal vide order dated 29'07'2024

t2.

13.

passed in OA No'

Uttarakhand.

35312022, Kartik Sharma vs' State of

That the contents of Paragraph No' 13 of the said appeal are

admitted only in so far as they are a matter of record' Anythirlg

contrary thereto is vehemently denied'

That in reply to the contents of Paragraph No' 14 of thc said

appeal it is again reiterated that the reassessment and imposition

of compensation has been done in strict compliance with the

directions issued by this Hon'ble Tribunal vide ordcr datcd

29.O7.2L24passed in OA No' 35312022'Kartik Sharma vs' State

of Uttarakhand.
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REPLY TO GRO

A.Thatthegroundstakenbytheappellantfromparano.AtoW

are not legally tenable. The appellant is not entitled for claiming

any relief, therefore, in view of the above facts and circumstanccs

the present appeal is liable to be dismissed' The Respondcnt

hereinopposestheAppealoftheAppellant,interalia,ontlre

following grounds:

I.TheDemandNoticedated08.ll.2024wasissuedinstrict

compliancewiththeorderoftheHon'bleTribunaldated

29,oT.2024,whichspecificallydirectedthereassessmentol-

environmental compensation for all hotels from thc datc of'

actualviolationratherthanfromthedateofshowcausenotice.

Il. TheAppellant,scontentionthatprinciplesofnaturaljustice

wereviolatedisbaseless.TheinitialShowCauseNoticedatcd

og.o5.2oz3 provided the Appellant an opportunity to present

its case. The subsequent reassessment of environmental

compensation was done pursuant to specific directions of this

Hon'bleTribunal,whichhadbeendeliberatingthismatterwith

thefullparticipationofallstakeholderssincelv|ay2022.].lre

requirementsofnaturaljusticearecontextualandl]exiblc.

Whenaviolationispersistentandclearlyestablished'and

when a statutory authority reassesses' compensation based on

the tribunal,s directions, the rigours of natural jtrstice stand

satisfiedwiththeinitialnoticeandoppor-tunitytorespond.
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III. These parameters were applied uniformly to all violating

hotels in Mussoorie after considering factors such as the

period of violation, Severity of the violation, water

consumption patterns, and environmental impact' "l'he

Appellant's contention that the demand notice does not explair-r

the basis of calculation is not tenable. The calculation

methodology was developed in compliance with this Flon'ble

Tribunal'sordersandwasapplieduniformlytoallviolating

establishments.

IV. The original show cause Notice dated 09'05 .2023 issucd to

theAppellantunderSection33AoftheWater(Prevention&

ControlofPollution)ActandSection3lAoftheAir
(Prevention & control of Pollution) Act already covcred thc'

underlyingviolations-operationwithoutvalidconsentand

non-compliance with the environmental nortn. 
,I.he

reassessment merely involves recalculating the quantum ot'

compensationfortheSameviolationsbasedonrevisc-d

parametersasdirectedbythisHon'bleTribunal.Theessential

nature of violations remained unchanged. Section 33A of the

WaterActempowerstheBoardtoissuedirectionsin

exercising its powers and performing its functions' 'l'his

provisionrequiresthatreasonableopportunitybegivenbel.ore

issuingdirections,whichwasfulfilledthroughtheoriginal

show cause notice.

ThePolluterPaysPrinciplejustifiesthesummaryproccdtrre

for the assessment of compensation'
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u. when a subsequent order is passed as a continuation of an

earlier order, the earlier order merges with the later

order. Applying the doctrine of merger as a

continuous process, the reassessment merged with thc initial

assessment,andnofurthernoticewasrequired.Afreshnotice

is required only when there is a substantial alteration in the

nature of Proceedings or charges'

vII. In the present case, there was no alteration in the nature of

viorations. The reassessment only recalibrated the

comPensation amount'

The Appellant has acknowledged its liability

underlying violations by paying the initially
VIII

oT4
flqiender

l.etradun

1'or the

asscssed

environmental compensation. Having accepted liability by

paying the initial compensation, the Appellant cannot now

challengethereassessmentonproceduralgrounds.-I.lre

principle of estoppel prevents the Appellant from clenyirrq

liability when only the quantum is being reassessed' l'he

Tribunal,s order dated zg.o7.zoz4 explicitly directed UKPCB

to recalculate EC for past violations' This was not

anewallegationbutarecalibrationofpenaltiesforalrcacly

established violations'

The Appellant's CCA (23'04'2024) was granted strbjcct

to compliance with rribunal orders, including payrnent of

revised EC. The Appellant cannot claim ignorance o1'this
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B.Therefore,inlightoftheabovestatedfactsandcircun.rstatrccs'it

is humbly prayed that the appellant is not entitlcd for clairning

any relief, and hence, the present appeal is liable to be dismisscd'

C. That the deponent is a responsible Government servant having the

highest regard for the Hon'ble Tribunal and order passcd by tliem'

The deponent has always made his sincerest efforls to can] otrt the

orders passed by this Hon'ble Tribunal in its letter and spirit and shall

continue to do so in the future.
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Verification: -
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ofthe response affidavit are true an
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